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STATEMENT OF THE | SSUE

VWhet her a proposed anmendnent to Rule 12A-1.053(7), Florida Adm nistrative
Code, constitutes an invalid exercise of delegated |egislative authority and/or
i s unconstitutional ?

PRELI M NARY STATEMENT

On January 21, 1993, the Petitioners, Florida Cable Tel evision Associ ation
Cabl evi si on I ndustries of Central Florida, Inc. and Cabl evision Industries of
M ddle Florida, Inc., filed a Petition for Adm nistrative Determ nation of the
Invalidity of Proposed Rule. The Petitioners challenged a proposed amendnent by
t he Respondent, the Florida Departnment of Revenue (hereinafter referred to as
the "Departnent”), to Rule 12A-1.053(7), Florida Adm nistrative Code
(hereinafter referred to as the "Chall enged Rule").

By Order of Assignnent entered January 22, 1993, the petition was
desi gnat ed case nunber 93-0239RX and was assigned to the undersigned. By a
Noti ce of Hearing entered January 25, 1993, the final hearing was schedul ed for
February 19, 1993.

On February 16, 1993, an Agreed Mtion for Continuance was filed. Pursuant
to this notion, it was requested that the final hearing be reschedul ed for March
11 and 12, 1993. On February 17, 1993, an Order Granting Agreed Mdtion for
Conti nuance was entered. The final hearing was reschedul ed for March 11 and 12,
1993.

On March 3, 1993, the Intervenor, Bell South Tel econmuni cations, Inc.
(hereinafter referred to as "Bell South") filed a Petition for Leave to Intervene
in the Administrative Determ nation of the Validity of a Proposed Rule.
Bel | South sought to intervene in support of the Challenged Rule. The
Petitioners and the Departnent filed a Stipul ated Agreenent to Intervention of
Bel | Sout h Tel ecommuni cations, Inc. On March 4, 1993, an Order Granting Petition
for Leave to Intervene was entered.

On February 19, 1993, the Petitioners filed a Motion for Oficia
Recognition. That notion was granted by Order entered March 8, 1993. On March
10, 1993, the Petitioners filed Petitioners' Second Mdtion for Oficia
Recognition. The Department also filed two notions for official recognition
just prior to, or at the final hearing. Finally, requests for official
recognition were made during the final hearing. Al requests for official
recognition, which are reflected in the notions filed by the parties or in the
transcript of the final hearing, were granted.

On March 8, 1993, the Petitioners filed a Mdtion for Leave to File Arended
Petition and an Amended Petition for Administrative Determ nation of the
Invalidity of Proposed Rule. After hearing argunment on the notion at the fina
hearing, the Petitioners anended petition was accepted.

At the final hearing the Petitioners presented the testinony of Robert John
Brillante, J. W Taylor and Carl Newberry. Petitioners offered one conposite
exhi bit which was accepted into evidence.

The Departnent presented the testinmony of Paul DeFrank and Melton H
McKown. The Department offered no exhibits.



Bel | South called no witnesses. The parties, however, stipulated that the
facts alleged by Bell South in its petition to intervene in support of its
standing to participate in this proceeding were true. Bell South offered two
exhi bits which were accepted into evidence.

Finally, seven exhibits were offered and accepted as joint exhibits,
i ncluding the deposition testinmony of Dennis LaBelle.

The parties agreed to file proposed final orders within twenty days of the
filing of a transcript of the final hearing. The transcript was filed on March
30, 1993. Proposed final orders were, therefore, to be filed on or before Apri
19, 1993. On April 7, 1993, the parties filed an Agreed Mdtion for Extension of
Time to File Proposed Final Order requesting an extension of tine until Apri
29, 1993, to file their proposed final orders. The notion was granted by Order
entered April 12, 1993.

Al of the parties have filed proposed final orders containing proposed
findings of fact. A ruling on each proposed finding of fact has been nmade
either directly or indirectly in this Final Oder or the proposed finding of
fact has been accepted or rejected in the Appendi x which is attached hereto.

FI NDI NGS OF FACT
A. The Parti es.

1. Petitioner, Florida Cable Tel evision Association (hereinafter referred
to individually as the "Association"), is a voluntary association of franchised
cable television operators in the State of Florida. The Association's
menbership is reflected on Joint Exhibit 7.

2. Petitioner, Cablevision Industries of Central Florida, Inc.
(hereinafter individually referred to as "Central "), and Petitioner, Cablevision
Industries of Mddle Florida, Inc. (hereinafter individually referred to as
"Mddle"), are franchised cable systemoperators in Oange County, Florida.

3. Central and Mddle are nenbers of the Association

4. Central provides cable television services in the cities of C ernont,
Edgewat er, G ovel and, Helen, Holly Hill of Lake County, Mascotte and OGak Hill
and the Town of Mnneola. Central also provides services in the Wnter Garden
Orange County, Florida, franchise area

5. Mddle provides cable television services in the cities of Belle d ade
Li ve Gak, Pahokee, Pal atka, South Bay and the Town of Interlachan. Mddle also
provi des cable television services in the unincorporated areas of Bradford, Palm
Beach and Putnam Counties. Mddle also provides services in the MAGNA franchi se
area, an area of Orange County.

6. The Respondent is the Florida Departnment of Revenue, an agency of the
State of Florida. The Departnment is charged with responsibility for
adm ni stering the State's revenue |laws. See Section 213.05, Florida Statutes.



7. The followi ng facts concerning the Intervenor, Bell South, were
stipulated by the parties to be true:

1. BellSouth is a corporation authorized to
do business in Florida

5. . . . a) BellSouth is a utility service
provi der which owns utility or transm ssion
pol es and receives fees fromothers for the
privilege of attaching wi res and ot her

equi prent to those poles; and, b) Bell South
pays fees to others who own utility or
transm ssion poles for the privil ege of
attaching wires and other equi pnment to those
pol es.

B. Adoption of the Chall enged Rule.

8. On Decenber 31, 1992, the Department caused to be published notice of
its intent to anend Rule 12A-1.053, Florida Adm nistrative Code. The notice was
published in the Florida Adm nistrative Wekly, Volune 18, No. 53, Decenber 31
1992 (hereinafter referred to as the "Notice"). See Joint Exhibit 1.

9. On January 21, 1993, the Petitioners initiated a challenge to the
proposed anendnent of Rule 12A-1.053(7), Florida Admnistrative Code, by
instituting a Section 120.54, Florida Statutes, proceeding.

10. The Chall enged Rul e provides the foll ow ng:

The charge by the owner of a utility or

transm ssion poles to anyone other than a
utility service provider as the term™"utility
service" is defined in s. 203.012(9), Florida
Statutes, for the privilege of attaching wres
and ot her equi pnent thereto is taxable as
provided in s. 212.031, Florida Statutes, as a
license to use real property.

Joint exhibit 1.

11. The "specific authority” for the Challenged Rule cited by the
Departnment in the Notice was Sections 212.17(6), 212.18(2), and 213.06(1),
Fl orida Statutes.

12. The "law i npl emrented” by the Challenged Rule cited by the Depart nent
in the Notice was Sections 212.02(20), 212.05(1)(b)(e), 212.06(1)(a)(b) and
(2)(a), 212.08(4) and (7)(j), and 212.18(2), Florida Statutes, and Sections 13
and 14 of Chapter 92-319, Laws of Florida.

C. The Taxable Event; Effect on the Petitioners.

13. Typically, menbers of the Association, including Central and M ddl e,
deliver cable television services in the State of Florida through wires and
equi prent attached to utility poles. Typically the wires are utilized by cable
television providers to transmt audio and video signals to subscribers of the
provi ders' services.



14. Al though cable television providers may own sonme poles and, in sone
i nstances, may install their own poles, nost cable television providers,
including Central and Mddle, enter into agreenents with owners of utility
pol es, such as electric and tel ephone providers, for the use of existing poles
(hereinafter referred to as "Attachnment Agreenents”). See Joint Exhibits 2(a)-
1, 2(a)-2, 2(b)-1, 2(b)-2, 2(c)-1 and 2(c)-2, which are exanples of Attachnent
Agreenents.

15. Pursuant to the Attachnment Agreenments, cable television providers
agree to pay a fee to the owner of utility poles for the right to attach cable
television wires and equi pnment to the poles. The fee is typically cal cul at ed
based on the nunber of poles used each year

16. Pursuant to the Challenged Rule, nmenbers of the Association, and
Central and Mddle, will be required to pay sales and use tax on the charges
they pay pursuant to Attachnent Agreenents they enter into.

D. Uility Pole Characteristics.

17. Uility poles to which cable tel evision provider wires and equi prent
is attached are usually owned by utility service providers and are installed on
public and private streets or rights-of-way. The underlying |land and ri ght-of -
way rmay or may not be owned by the utility provider

18. Uility poles remain the property of the utility provider and do not
beconme the property of the owner of the land or the right-of-way upon which the
pol e is | ocated.

19. Electric service provider utility poles are generally considered to be
conmponents of the "overhead electric distribution system™ which consists
primarily of the poles wires and transforners. The conponents are suppose to be
designed and installed in accordance with the National Electric Safety Code.

20. Poles installed pursuant to the National Electric Safety Code are to
be installed in the ground and are anchored to the ground to insure that the
pole remains in a vertical position. Anchoring nmay be secured by cenent anchors
and bolts enbedded in concrete which is placed in the ground.

21. Poles are installed and anchored to withstand the forces of nature.
Cenerally, poles are installed to withstand winds of up to 150 mles per hour.

22. In general, poles are intended to be installed permanently and, on
average, have a useful life of twenty-five to thirty years.
23. In practice, utility poles are sonetinmes replaced or noved. Poles

beconme rotten and have to be replaced. Poles are also replaced when damaged.
Pol es are al so renoved and rel ocated for various reasons. Central and Mddle
were aware of approximately 200 utility pole changes during one year

24. In order to replace or nove a utility pole, heavy equipment is
required.

E. Exenption for Utilities.

25. Most poles to which cable television wires are attached are al ready
being used by utilities for utility services.



26. Pursuant to the Challenged Rule fees paid by "utility service
providers" for the use of utility poles to attach wires and other equi pment to
utility poles are exenpt from sales and use tax.

27. The Department's exenption of utility service providers is based upon
t he provisions of Section 212.031(1)(a), Florida Statutes:

(1)(a) It is declared to be the |egislative
intent that every person is exercising a
taxabl e privilege who engages in the business
of renting, leasing, letting, or granting a
license for the use of any real property

unl ess such property is:

5. A public or private street or right-of-way
occupi ed or used by a utility for utility
pur poses.

28. Currently only utilities and cable television providers enter into
At t achnment Agreenents.

F. Local Government Franchi se Agreenents.

29. Central and Mddle operate in their respective areas of the State of
Fl orida pursuant to agreenments with | ocal governnments (hereinafter referred to
as "Franchi se Agreenments"), authorizing themto provide cable tel evision
services within the jurisdiction of the city or county with which the agreenent
has been entered into. See Joint exhibit 3.

30. Franchise Agreenents entered into by Central and M ddle generally give
t hem a nonexcl usive right to provide cable tel evision services in the areas they
serve.

31. Central and Mddle both operate within areas |located in Orange County,
Florida. Orange County has enacted Chapter 12 of the Orange County Code,
Conmmuni ty Antenna Tel evi sion Systens; Cable Television, Etc. Joint exhibit 5a.

32. Section 12-48 of the Orange County Code, provides, in part, the
fol | owi ng:

(a) Paynment to the grantor of franchise

consi deration. A cable operator shall pay to
the county a franchise fee of five (5) percent
of its gross annual revenues for each year of
the termof the franchise. . . . The
franchise fee shall be in addition to al

ot her taxes, fees and assessnments which are



required to be paid to the county, and which
do not constitute a franchi se fee under the
Act .

kbj T| me of Paynent.

(3) Nothing in this subsection (b) shal
l[imt the cable operator's liability to pay
ot her applicable local, state or federa
taxes, fees, charges or assessnents.

33. A fee (hereinafter referred to as a "Franchise Fee"), simlar to that
charged pursuant to Section 12-48 of the Orange County Code is inposed by Palm
Beach and Hi |l sborough Counties. See Joint exhibits 5(b) and 5(c).

34. Franchise Fees are paid by cable television providers for the right to
serve a given conmunity.

35. Not all cable television service providers are required to pay
Franchi se Fees of 5 percent.

36. Central and Mddle report their gross income on a quarterly basis to
Orange County for purposes of paying the Orange County Franchi se Fee inposed by
Section 12-48 of the Orange County Code. Central and M ddle cal cul ate and pay
to Orange County a Franchise Fee of 5 percent of their annual gross income. The
Orange County Franchise Fee is paid quarterly. See Joint exhibits 4(a) and
4(b).

37. The Orange County Franchise Fee is inposed on all gross revenues of
Central and Mddle, i.e., installation charges, |eases of renote and converter
boxes, sale of program gui des and adverti si ng.

38. Central and M ddle have entered into Attachnment Agreenents to utilize
utility poles located in Orange County. A fee is paid for the use of those
pol es pursuant to the Attachnent Agreenents.

39. The State of Florida does not inpose a Franchise Fee on cable
tel evision service providers in Florida.

40. In addition to paying Franchi se Fees, sone cable tel evision service
providers, including Central and Mddle, also pay sales taxes in the State of
Fl ori da.

41. 47 U.S.C. Sections 521-559 (hereinafter referred to as the "Cable
Act"), provides Federal regulations governing cable tel evision systens operated
in the United States.

G Rule 12A-1.046(4)(b), Florida Adm nistrative Code.

42. Rule 12A-1.046(4)(b), Florida Adm nistrative Code, provides:
(b) The charge by the owner of utility or
transm ssion poles to others for the privil ege

of attaching wires or other equipnent thereto
is exenpt as a service transaction



43. The provisions of Rule 12A-1.046(4)(b), Florida Adm nistrative Code,
are in conflict with the Chall enged Rul e.

44. Rule 12A-1.046(4)(b), Florida Adm nistrative Code, has not been
anended or repealed by the Departnent. It is, therefore, a valid rule of the
Depart nment .

45. The Departnent, after proposing to amend Rule 12A-1.046(4)(b), Florida
Admi ni strative Code, to elimnate the inconsistency with the Chall enged Rul e,
decided to await the outcome of this case. Although a final decision has not
been nmade, it is reasonable to conclude that the discrepancy between the
Chal | enged Rul e and Rul e 12A-1.046(4)(b), Florida Adm nistrative Code, will be
elimnated if the validity of the Challenged Rule is ultimtely upheld.

CONCLUSI ONS OF LAW
A.  Jurisdiction.

46. The Division of Adm nistrative Hearings has jurisdiction of the
parties to and the subject matter of this proceeding. Section 120.54(1),
Fl orida Statutes.

B. Burden of Proof.

47. The burden of proof in this proceeding was on the Petitioners. See
Adam Smith Enterprises v. Departnent of Environnental Regulation, 553 So.2d
1260, (Fla. 1st DCA 1990); and Agrico Chem cal Co. v. Departnent of
Envi ronnental Regul ation, 365 So.2d 759 (Fla. 1st DCA 1979).

C. Standing.

48. Section 120.54(4)(a), Florida Statutes, provides, in pertinent part,
the foll ow ng:

(4)(a) Any substantially affected person may
seek an administrative determ nation of the
invalidity of any proposed rule on the ground
that the proposed rule is an invalid exercise
of del egated |l egislative authority.

49. In order to conclude that a person is a "substantially affected"
person, it must be proved:

1) that he will suffer injury in fact which
is of sufficient inrediacy to entitle himto
a. . . hearing, and 2) that his substanti al
infjury is of a type or nature the proceedi ng
is designed to protect.

Florida Soci ety of Ophthal nol ogy v. Board of Optonetry, 532 So.2d 1279, 1285
(Fla. 1st DCA 1988), rev. denied, 542 So.2d 1333 (1989). See also Agrico

Chemi cal Conpany v. Department of Environnental Regul ation, 406 So.2d 478 (Fla.
2d DCA 1981); and Professional Firefighters of Florida, Inc. v. Departnent of
Heal th and Rehabilitative Services, 396 So.2d 1194 (Fla. 1st DCA 1981).



50. Additionally, in order for an association to be considered a
"substantially affected" person, the association nust also prove the foll ow ng:

(1) . . . a substantial nunber of its
menbers, although not necessarily a mgjority,
are substantially affected by the chal |l enged
rul e;

(2) the subject matter of the proposed rule
is within the association's general scope of
interest and activity; and

(3) the relief requested is of a type
appropriate for a trade association to receive
on behalf of its nenbers.

Far mmor ker Ri ghts Organi zation, Inc. v. Departnment of Health and Rehabilitative
Services, 417 So.2d 753 (Fla. 1st DCA 1982). See also Florida Honebuil ders
Associ ation v. Departnent of Labor and Enpl oynment Security, 412 So.2d 351 (Fla.
1982).

51. Based upon the evidence presented in this proceeding and the
stipulation of the parties, the Petitioners have standing to institute this
proposed rul e chal |l enge pursuant to Section 120.54, Florida Statutes.

52. The evidence al so supports a finding that Bell South has standing to
participate in this proceedi ng.

D. The Petitioners' Challenge.

53. Section 120.54, Florida Statutes, authorizes a substantially affected
person to seek an adm nistrative determ nation that any proposed agency rule is
an "invalid exercise of delegated |egislative authority" as those terns are
defined in Section 120.52(8), Florida Statutes.

54. An "invalid exercise of delegated |legislative authority"” is defined in
Section 120.52(8), Florida Statutes, as foll ows:

(8) "lInvalid exercise of del egated

| egi slative authority" neans action which goes
beyond the powers, functions, and duties

del egated by the Legislature. A proposed or
existing rule is an invalid exercise of

del egated |l egislative authority if any one or
nore of the foll owi ng apply:

(a) The agency has materially failed to

foll ow the applicabl e rul emaki ng procedures
set forth in s. 120.54;

(b) The agency has exceed its grant of

rul emaki ng authority, citation to which is
required by s. 120.54(7);

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw

i npl enented, citation to which is required by
s. 120.54(7);

(d) The rule is vague, fails to establish
adequat e standards for agency decisions, or
vests unbridled discretion in the agency; or
(e) The rule is arbitrary or capri cious.



55. In the petition filed in this case, it has been alleged that the
Chal l enged Rule is an invalid exercise of delegated |egislative authority as
defined in Sections 120.52(8)(b), (c), (d) and (e), Florida Statutes.

E. The General Authority of Agencies to Adopt Rul es.

56. Statutorily created agencies, such as the Departnment, are w thout
i nherent rul emaki ng authority. Section 120.54(15), Florida Statutes. Any such
authority granted to an agency is limted by the statute conferring the
authority. See U S. Shoe Corp. v. Departnment of Professional Regul ation, 578
So.2d 376 (Fla. 1st DCA, 1991).

57. Were an agency is granted rul emaking authority, it is granted w de
di scretion in exercising that authority. Departnment of Professional Regul ation
v. Durrani, 455 So.2d 515 (Fla. 1st DCA 1984). An agency's interpretation of
statutes which govern the agency's statutory duties and responsibilities is to
be given great weight and should not be rejected unless clearly erroneous.
Fl orida Hospital Association, Inc. v. Health Care Cost Contai nnent Board, 593
So.2d 1137 (Fla. 1st DCA 1992).

58. Wiere authorization for rulemaking is not clearly conferred or fairly
i nplied and consistent with the agency's general statutory duties, an agency is
wi thout authority to adopt a rule. See Departnent of Professional Regulation v.
Fl orida Soci ety of Professional Land Surveyors, 475 So.2d 939 (Fla. 1st DCA
1985). Any attenpt to extend or enlarge an agency's jurisdiction beyond its
statutory authority will be declared to be invalid. Board of Trustees of the
Internal |nprovenent Trust Fund v. Board of Professional Land Surveyors, 566
So.2d 1358 (Fla. 1st DCA 1990).

F. Are Attachnment Agreenments "Licenses" as Defined in
Section 212.02(10) (i), Florida Statutes?

59. The Petitioners have argued that the Challenged Rule inproperly treats
their Attachment Agreenents as creating a "license" taxable under Section
212.031, Florida Statutes. Section 212.031(1), Florida Statutes, provides, in
pertinent part, the foll ow ng:

(1)(a) It is declared to be the |egislative
intent that every person is exercising a
taxabl e privilege who engages in the business
of renting, leasing, letting, or granting a
license for the use of real property unless
such property is:

5.. A bublic private street or right-of-way
occupi ed or used by a utility for utility
pur poses. [Enphasis added].

60. The Petitioners have argued that, by treating their Attachnent
Agreenents as taxable licenses for the use of real property, the Departnent has
enl arged, nodified or contravened the specific provisions of |aw inplenented.
See Section 120.52(8)(c), Florida Statutes.



61. A "license" for purposes of Chapter 212, Florida Statutes, is defined
in Section 212.02(10)(i), Florida Statutes, as:

(i) "License," as used in this chapter with
reference to the use of real property, neans
the granting of a privilege to use or occupy
a building or a parcel of real property for
any purpose.

62. Attachnment Agreenments generally grant a privilege for the use of
pol es. Attachnment Agreenments may even refer to a cable television party to an

Attachment Agreenent as "licensee" and may be titled "G ant of License." The
use of such terns in the Attachnent Agreenents, however, is not dispositive of
t he question of whether the Attachment Agreenents create a "license" as defined

in Section 212.02(10)(i), Florida Statutes. To be a taxable |license, the
privilege granted by Attachnment Agreements nust be for the use of a "building"
or a "parcel of real property.”

63. Awutility pole does not constitute a "building"” under any definition
Therefore, in order for the Departnment to inpose a tax on a license to use
utility poles, it nust be concluded that a utility pole constitutes a "parcel of
real property."

64. The term"real property" is defined in Section 212.02(10)(h), Florida
Statutes, as:

(h) "Real property" neans the surface | and,
i nprovenents thereto, and fixtures, and is
synonynous with "realty" and "real estate.”

65. In arguing that utility poles constitute "real property"” as defined in
Section 212.02(10)(h), Florida Statutes, the Departnent has not suggested that a
utility pole is "surface land" or an "inprovenment thereto." Instead, the

Department has suggested that a utility pole is a "fixture."

66. The test for determ ning whether property constitutes a fixture was
establ i shed in Conmercial Finance Conpany v. Brooksville Hotel Co., 98 Fla. 410,
123 So. 814 (1929). See also, Wetjen v. WIlianmson, 196 so.2d 461 (Fla. 1st DCA
1967). The Court in Conmercial Finance Conpany considered the foll ow ng
guestions in determ ning whet her property constitutes a "fixture"

(a) 1Is the property actually annexed to realty;

(b) 1Is the property appropriate to the use or purpose of the part of the
realty to which it is connected; and

(c) Was it the intent of the person making the annexation that the
property connected to the realty was to becone a pernmanent accessory of the
freehol d.

O these tests, the intent of the person attaching the property to the realty is
given nore wei ght. County Manors Association, Inc. v. Master Antenna Systens,
Inc., 458 So.2d 835 (Fla. 4th DCA 1984); and Plante v. Canal Authority, 218
So.2d 243 (Fla. 1st DCA 1969).



67. The evidence in this case supports a conclusion that utility poles are
actually annexed to realty. Although renovable, they are placed in the right-
of-way in a manner intended to insure that they remain affixed to the land for a
relatively long period of tine.

68. The evidence al so supports a conclusion that the utility poles are
appropriate to the use or purpose of that part of the realty (the right-of-way)
that the pol es are connected to.

69. The evidence, however, fails to support a conclusion that it is the
intent of the utility conpanies that place their poles in the right-of-way, to
the extent that a utility conpany does not own the right-of-way, that the poles
are to becone a permanent accessory to the freehold. The Departnent has
m st akenly suggested that because utility conpanies intend that their poles are
to remain attached to realty pernmanently, that the test of intent has been net.
VWhat is required in order for the requisite intent to be found is not only
per manency of attachnent but also an intent that the property being attached
become a part of the realty to which it is attached; that ownership of the
property being attached becone one with the realty. See County Mnors
Associ ation, Inc., supra; and Strickland' s Mayport, Inc. v. Kingsley Bank, 449
So.2d 928 (Fla. 1st DCA 1984). But see, Attorney Ceneral Opinion 62-45 (March
27, 1962).

70. In County Manors Association the issue before the court was the
guestion of whether cable television wires placed in the walls of buildings and
underground in order for the owner of the wires to provide cable tel evision
services to the owners of the real property owned the wires. This issue turned
on the question of whether the wires were "fixtures." Applying the test of
Commer ci al Fi nance Conpany, the court concluded that, although the wires (like
utility poles) were actually annexed to the real property and appropriate to the
use of the part of the realty to which the wires were attached, the conpany that
annexed the wires to the realty never intended to give up its ownership of the
wire to the owners of the realty. Therefore, the wire did not becone a
per manent accessory to the freehold, which was held by the owners of the realty,
and the wire remai ned personalty.

71. Applying the rationale of County Manors Association to this case, when
a utility pole is attached to real property that is not owned by the utility
conpany attaching the pole, the utility conpany does not intend that the pole
become a part of the freehold. The utility conpany attaching the pole retains
ownership and responsibility for the pole. Therefore, the pole does not becone
a part of the freehold.

72. Based upon the foregoing, it is concluded that a utility pole attached
to realty that is not owed by the utility conpany does not constitute a
"fixture" unless the utility conmpany gives up ownership of the pole. UWility
pol es attached to property owned by the utility, however, do becone a part of
the freehold and constitutes a "fixture." Based upon this conclusion, sone, but
not all, utility poles may constitute real property as defined in Section
212.02(10)(h), Florida Statutes.

73. For the sane reasons, it is also concluded that a utility pole not
owned by the owner of the realty is not an inprovenent to the realty.



74. The conclusion that some utility poles may constitute real property,
however, does not resolve this matter. Those poles that constitute rea
property (because the owner of the real property to which a pole is attached and
the owner of the pole are, or becone, the sane) nust still be considered a
"parcel" of real property in order to be considered a taxable "license" under
Section 212..02(10)(i), Florida Statutes. Applying the definitions cited by the
Petitioners in their proposed final order, it is concluded that utility poles
that constitute a fixture and, thus, real property, constitute a parcel of rea
property. Although Attachnment Agreenents may only speak to the use of the
utility pole, where the pole is part of the real property to which it is
attached, the Attachnment Agreenent by necessity allows the use of the entire
bundl e of rights which nake up the real property being |icensed and not just the
pol es. That bundle of rights licensed by Attachnment Agreements may constitute a
parcel of real property.

75. The Challenged Rule is susceptible of being interpreted to apply only
Attachment Agreenents that are taxable pursuant to Section 212.031(1), Florida
Statutes--they nust be licenses to use real property. Therefore, the Challenged
Rule, by its ternms, only applies to Attachment Agreenments which involve utility
pol es which are owned by the owner of the underlying land or right-of-way to
whi ch the poles are attached. Consequently, the weight of the evidence failed
to prove that the Challenge Rule enlarges, nodifies or contravenes the
provi sions of |law the Challenged Rule was intended to i nplenment. The evidence
only proved that the Challenged Rule, if applied by the Departnment to inpose tax
on an Attachnent Agreenent involving a license to use utility poles which are
not owned by the owner of the underlying |and or right-of-way, would be
i nvalidly applied.

G Does 47 U S.C.S. Sections 521-559 Preclude the Taxation
of Cabl e Tel evision Attachnment Agreements?

76. Congress has enacted the Cable Conmuni cation Policy Act of 1984, 47
U S.CS Sections 521-559 (hereinafter referred to as the "Cable Act"),
regul ating cable television operations in all states.

77. Section 542 of the Cable Act authorizes the inposition of "franchise
fees" by local governments on cable operators within the jurisdiction of the
| ocal governnent.

78. The amount of the franchise fee which nay be inposed during any
twel ve-nmonth period, however, is linmted to 5 percent of a cable television
provider's gross revenues:

(b) For any twelve-nonth period, the
franchi se fees paid by a cable operator with
respect to any cable systemshall not exceed 5
percent of such cable operator's gross
revenues derived in such period fromthe
operation of the cable system

47 U . S.C. S Section 542(b).



79. The ternms "franchise fee" are defined in 47 U S.C.S. Section
542(g) (1), as foll ows:

(1) the term"franchise fee" includes any
tax, fee, or assessnent of any kind i nposed by
a franchising authority or other governnenta
entity on a cable operator or cable
subscriber, or both, solely because of their
status as such;

80. The terns "franchise fee" do not include "any tax, fee, or assessnent
of general applicability (including any such tax, fee, or assessnent inposed on
both utilities and cable operators or their services but not including a tax,
fee, or assessnent which is unduly discrimnatory agai nst cabl e operators or
cabl e subscribers); . . . ." 47 U S. C.S. Section 542(g)(2)(A).

81. The Petitioners have argued that the Challenged Rul e inposes a
"franchi se fee" on them which exceeds the 5 percent linmtation of franchise fees
of 47 U.S.C.S. Section 542(b). As a consequence, the Petitioners have argued
that the Challenged Rule is invalid because it exceeds the Departnent's grant of
rul emaki ng aut hority, enlarges, nodifies, or contravenes the specific provisions
of law inplenented, or vests unbridled discretion in the agency or is arbitrary
or capri cious.

82. As concluded, infra, the inposition of sales and use tax on Attachnent
Agreenents is not unduly discrimnatory agai nst cable operators or cable
subscribers. The tax is a tax of general applicability. There can be no
di spute that the sales and use tax in Florida, which the Petitioners pay, is a
tax of general application. The inposition of sales tax on the | ease, rental or
license of real property is also a tax of general application. Section 212.031
Florida Statutes. Wth sone exceptions, nost |eases, rentals or |icenses of
real property are subject to Florida sales tax. Florida's sales tax in genera
and the inposition of sales tax on real property rental transacti ons does not
constitute the inposition of a franchise fee. The Challenged Rule is only
intended to clarify that Attachnent Agreenents are also considered to be taxable
real property transactions. Therefore, the Challenged Rul e does not single out
the cable television industry and inpose a tax on it as a direct tax on a cable
system The Challenged Rule nerely clarifies that a particul ar type of
transacti on (Attachnent Agreenents), in the Departnent's view, constitutes one
of many types of taxable real property transactions. The Petitioners place too
much enphasis on the exclusion of utility conpanies and ignore the inclusion of
nost other forns of real property rental

83. The Petitioners have failed to prove that the Chall enged Rul e i nposes
a "franchise fee" on them which exceeds the 5 percent l[imtation of franchise
fees of 47 U . S.C.S. Section 542(b). Consequently, the Petitioners have failed
to prove that the Challenged Rule is invalid because it exceeds the Departnent's
grant of rul emaking authority, enlarges, nodifies, or contravenes the specific
provi sions of |aw inplenented, or vests unbridled discretion in the agency or is
arbitrary or capricious.

H  Does the Challenged Rule Conflict with the Exenption of
212.031(1)(a)5, Florida Statutes?



84. Section 212.031(1)(a)5, Florida Statutes, exenpts licenses from
i mposition of tax under Chapter 212, Florida Statutes, if the property |licensed
is "[a] public or private street or right-of-way occupied or used by a utility
for utility purposes” (hereinafter referred to as the "Uility Exenption"). The
Petitioners have argued that the utility poles at issue in this proceeding are
being "used by a utility for utility purposes” and, therefore, a license for the
use of those poles is exenpt.

85. The Petitioners have argued that the Challenged Rule, by failing to
apply the Uility Exenption to them enlarges, nodifies, or contravenes the
specific provisions of law inplenented, is vague, fails to establish adequate
standards for agency decisions, or vests unbridled discretion in the agency and
is arbitrary or capricious.

86. The Petitioners have argued that it is the "property" that determ nes
whet her the Utility Exenption applies. Thus, the Petitioners suggest that since
the property at issue in this proceeding consists of utility poles which are
being used by "utilities" to provide electricity and tel ephone services (utility
services), the use of those poles are exenpt for all purposes.

87. In support of the Petitioners' argument, the Petitioners point out
that the Departnment has exenpted utility conpanies which rent or lease utility
poles fromother utility conpanies. The Petitioners argue that this action is
contrary to a nore strict reading of the Utility Exenption that the property

exenpted is limted to a "public or private street or right-of-way." The
Department, however, has not relied upon such a strict reading of the Uility
Exemption. In fact, it was the position of the Departnent's representative at

the final hearing of this matter that utility poles are a part of the right-of-
way.

88. The Departnment's interpretation of the Uility Exenption is
reasonable. Wiile the property and the use to which property may be put
determ nes whether the Uility Exenption applies, the determ nation of what the
property is and the use to which it is put rmust be viewed fromthe standpoint of
the person claimng the Uility Exenption. Therefore, if property is not being
used for utility purposes by the person clainmng the exenption, the Uility
Exenpti on does not apply.

89. In order to qualify for the Uility Exenption, the taxpayer seeking
t he exenption nust denonstrate that the property is being used for "utility
pur poses” by the taxpayer and that the taxpayer is a "utility.” The Petitioners
have not suggested, nor does the | aw support a conclusion, that the cable
tel evision operators are utilities. See Section 203.012(9), Florida Statutes.
Cabl e television operators are not, therefore entitled to the Utility Exenption

90. The Petitioners have failed to prove that the Challenged Rule, in
failing to apply the Uility Exenption to them enlarges, nodifies, or
contravenes the specific provisions of |law inplenented, citation to which is
required by s. 120.54(7), is vague, fails to establish adequate standards for
agency deci sions, or vests unbridled discretion in the agency or is arbitrary or
capri ci ous.

I. Does the Challenged Rule Conflict with Rule 12A-1. 046,
Fl orida Admi nistrative Code?



91. Rule 12A-1.046, Florida Adm nistrative Code, exenpts fromtaxation
pursuant to Chapter 212, Florida Statutes, all charges for utility pole
attachments. The exenption of Rule 12A-1.046, Florida Adm nistrative Code,
applies to Attachnent Agreenents. The Challenged Rule is in conflict with Rule
12A-1. 046, Florida Adm nistrative Code.

92. The Petitioners have argued that the Challenged Rule is vague, fails
to establish adequate standards for agency decisions, or vests unbridled
di scretion in the agency, and is arbitrary or capricious because it is contrary
to Rule 12A-1.046, Florida Statutes.

93. The Departnment has not argued that the Chall enged Rule is not
inconsistent with Rule 12A-1.046, Florida Adnmnistrative Code. Instead, the
Depart ment has suggested that the Departnment will amend Rule 12A-1.046, Florida
Admi ni strative Code, if the Challenged Rule is ultimately upheld as a result of
thi s case.

94. As pointed out by the Departnent, Rule 12A-1.046, Florida
Admi ni strative Code, is not the subject of this proceeding. Therefore, Rule
12A-1.046, Florida Adm nistrative Code, unlike the Chall enged Rule, must be
accepted as valid and as the law of this State. The Departnent nmay not enact a
rul e which contradicts or is contrary to its existing, valid rules. Until Rule
12A-1.046, Florida Adm nistrative Code, is anended or repeal ed, the Depart nent
may not enact a rule which conflicts with Rule 12A-1.046, Florida Adm nistrative
Code.

95. The Petitioners have proved that the Challenged Rule is arbitrary or
capricious because it is contrary to Rule 12A-1.046, Florida Adm nistrative
Code. The Challenged Rule is al so vague when read in conjunction with Rule 12A-
1. 046, Florida Admi nistrative Code. Taxpayers, who are not privy to the
Department's possible plan to nodify Rule 12A-1.046, Florida Adm nistrative
Code, will not be able to determ ne which rule should be followed: the
Chal | enged Rule or Rule 12A-1.046, Florida Adm nistrative Code, while both are
in effect.

J. Constitutionality of the Chall enged Rul e.

96. The Petitioners have argued that the Challenged Rule is
unconstitutional because it discrimnates agai nst cable television operators in
vi ol ati on of the Equal Protection Cause of the Constitution of the United
States of Anerica and Section 2 of Article | of the Constitution of the State of
Florida. This issue may be reached in this Section 120.54, Florida Statutes,
chal | enge. See Key Haven Associated Enterprises, Inc. v. Board of Trustees, 427
So.2d 153 (Fla. 1982).

97. The Challenged Rul e does treat cable television operators and utility
providers differently. That alone, however, does not support a concl usion that
the Chal l enged Rul e di scrimnates agai nst cable tel evision operators. It nust
al so be concluded that the disparent treatnment of cable television operators for
purposes of this tax lacks a rational basis. See Florida League of Cities, Inc.
v. Departnment of Environnmental Regulation, 603 So.2d 1363 (Fla. 1992).

98. In light of the difference in the services provided by cable
tel evision operators, which consists of essentially, entertainment, and the
services provided by utility service providers, which consists of necessary
services, it is concluded that the Petitioners have failed to prove that the



State of Florida |acks a rational basis for inposition of sales tax on
Attachment Agreenents of cable television providers while not taxing simlar
agreenments of utility providers.

99. The Legislature has broad discretion in determning classes for
taxation purposes. See Exxon Corp. v. Eagerton, 542 U S. 176, 76 L. Ed. 2d 497,
103 S. . 2296 (1983), on remand, 440 So. 2d 1031 (Ala.). See also, Marine
Fi sheri es Commi ssion v. Organized Fisherman of Florida, 503 So.2d 935 (Fla. 1st
DCA 1987), rev. denied, 511 So.2d 999.

ORDER
Based upon the foregoing Findings of Fact and Conclusions of Law, it is
ORDERED t hat the proposed anendnment to Rule 12A-1.053(7), Florida
Adm ni strative Code, conflicts with Rule 12A-1.046, Florida Adm nistrative Code,

and, consequently, constitutes an invalid exercise of delegated |egislative
aut hority.

DONE and ORDERED this 19th day of My, 1993, in Tallahassee, Florida

LARRY J. SARTIN

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 19th day of My, 1993.

APPENDI X
Case Nunber 93-0239RP

The parties have submtted proposed findings of fact. It has been noted
bel ow whi ch proposed findings of fact have been generally accepted and the
par agraph nunber(s) in the Final Order where they have been accepted, if any.
Those proposed findings of fact which have been rejected and the reason for
their rejection have al so been not ed.

The Petitioners' Proposed Findings of Fact

Accepted in 1.
Accepted in 2.
Accepted in 6.
Accepted in 7.
Accepted in 8 and 10.
See 14 and 16.

See 26.

Accepted in 27.
Accepted in 25.
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10 Her eby accept ed.

11 Accepted in 28.

12 Accepted in 41.

13 See 29 and 34.

14 Accepted in 2, 30, 32 and 36.
15 Accepted in 36.

16 Accepted in 14 and 38.

17 Accepted in 17.

18 Accepted in 18 and hereby accepted.
19 See 20-23.

20 Accepted in 23

21 Accepted in 42.

22 See 42-43.

23 See 45

The Departnent's Proposed Findi ngs of Fact

1 Accepted in 9.

2 Accepted in 1 and hereby accept ed.

3 Accepted in 2, 4 and hereby accepted.

4 Accepted in 2, 5 and hereby accepted.

5 Accepted in 6.

6 Accepted in 8-9.

7 Accepted in 10 and 27.

8 Accepted in 7 and hereby accept ed.

9-14 Her eby accept ed.

15 Accepted in 2 and 14.

16 Accepted in 15.

17 Her eby accept ed.

18 Accepted in 29 and hereby accepted.

19 Accepted in 31-33 and hereby accepted.

20 Accepted in 4, 31 and hereby accepted.

21 Accepted in 36 and hereby accepted.

22 Accepted in 37.

23 Accepted in 5, 31 and hereby accepted.

24 Accepted in 13-14.

25 See 19.

26 Accepted in 20-21

27 Unnecessary. Concerns the weight to be given
evi dence.

Bel | South's Proposed Fi ndi ngs of Fact

1 Accepted in 8-9.

2 The purpose of the Challenged Rule is specifically
i ncluded as part of the Notice. See Joint exhibit 1.

3-4 Her eby accept ed.

5 See 7.

6 Her eby accept ed.

7 Accepted in 13.

8 Accepted in 14.

9 See 14. But see 17-18.

10 See 20-23

11 Accepted in 22.

12 Accepted in 21

13 Accepted in 23.

14-15 Hereby accept ed.



16 See 19.

17-18 Hereby accept ed.

19 Not relevant. The evidence failed to prove why
training i s necessary.

20-21 Hereby accepted.

22 Accepted in 29 and 34.

23 Accepted in 34.

24 Accepted in 31, 34 and 36.
25 Accepted in 39

26 Accepted in 14.

27 Accepted in 40.
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NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

ANY PARTY WHO | S ADVERSELY AFFECTED BY THI'S FI NAL ORDER | S ENTI TLED TO JuDi Cl AL
REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF THE
DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY FI LI NG
FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FIRST DI STRICT, OR
WTH THE DI STRI CT COURT OF APPEAL I N THE APPELLATE DI STRI CT WHERE THE PARTY

RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI N 30 DAYS OF RENDI TI ON OF THE
ORDER TO BE REVI EVED.



